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Exemptions to Suspicious Activity Report Requirements

AGENCY: Office of the Comptroller of the Currency (OCC), Treasury.

ACTION: Final rule.

SUMMARY: This final rule modifies the requirements for national banks and Federal savings
associations, including Federal branches and agencies of foreign banks licensed or chartered by
the OCC, to file suspicious activity reports (SARs). It amends the OCC’s SAR regulations to
allow the OCC to issue exemptions from the requirements of those regulations upon request from
a financial institution subject to those regulations. The rule harmonizes the OCC’s legal
authority with the preexisting exemption authority of the Financial Crimes Enforcement Network
(FinCEN) of the U.S. Department of the Treasury. This rule will make it possible for the OCC
to facilitate changes required by the Anti-Money Laundering Act of 2020. The final rule will
also make it possible for the OCC to grant relief to national banks or Federal savings associations
that develop innovative solutions intended to meet Bank Secrecy Act requirements more
efficiently and effectively.

DATES: This rule is effective on May 1, 2022.

FOR FURTHER INFORMATION CONTACT: Jina Cheon, Counsel; Henry Barkhausen,
Counsel; or Scott Burnett, Counsel, Chief Counsel’s Office (202) 649-5490; Office of the

Comptroller of the Currency, 400 7th Street, SW, Washington, DC 20219.

SUPPLEMENTARY INFORMATION:

1. Introduction



OCC regulations require national banks and Federal savings associations to file
suspicious activity reports (SARs) under certain conditions. These regulations also provide for
(1) board of director notification; (ii) filing exceptions; (iii) SAR confidentiality; (iv)
recordkeeping requirements; (v) supporting documentation requirements; and (vi) limitations on
liability. Requirements related to SARs are codified at 12 CFR 21.11 for national banks and 12
CFR 163.180 for Federal savings associations. On January 22, 2021, the OCC, the Board of
Governors of the Federal Reserve System (Board), the Federal Deposit Insurance Corporation
(FDIC), and the National Credit Union Administration (NCUA) (collectively, the agencies or
Federal banking agencies) published substantially similar proposed rules that would amend their
respective SAR regulations to allow the agencies to issue exemptions from the requirements of
those regulations.! The OCC is adopting its proposed rule in final form.

I1. Background

The OCC has long required its regulated institutions to report potential violations of law
arising from transactions that flow through those institutions.> The OCC required such reporting
because fraud, abusive insider transactions, check-kiting schemes, money laundering, and other
financial crimes can pose serious threats to a financial institution’s continued viability and, if
unchecked, can undermine the public confidence in the Nation’s financial system generally.?

In 1992 Congress passed the Annunzio—Wylie Anti-Money Laundering Act, which

redesigned the criminal referral process applicable to financial institutions including OCC-

186 FR 6572 (Jan. 22, 2021) (OCC); 86 FR 6576 (Jan. 22, 2021) (Board); 86 FR 6580 (Jan. 22,
2021) (FDIC); 86 FR 6586 (Jan. 22, 2021) (NCUA).

2 The OCC first codified this requirement in 1971 at 12 CFR 7.5225, which required national
banks to submit a report of “any state of facts growing out of the affairs of the bank known or
suspected to involve criminal violation of any other section of the United States Code” to the
OCC, the Federal Bureau of Investigations (FBI), the U.S. attorney for the bank’s district, and
the bank’s bonding company. 36 FR 17000, 17012 (Aug. 26, 1971). In 1986 the OCC repealed
12 CFR 7.5225 and adopted its criminal referral form regulation, 12 CFR 21.11, which required
national banks to report specified suspicious transactions on a standardized criminal referral
form. 51 FR 25866 (July 17, 1986). As explained below, the OCC revised 12 CFR 21.11 in the
1990s to conform to the new SAR reporting form and system.

3 54 FR 25839 (June 20, 1989).



supervised entities and made the reporting of certain suspicious transactions a requirement of the
Bank Secrecy Act (BSA).* The Act permitted the U.S. Department of the Treasury (Treasury) to
require financial institutions, including national banks and Federal savings associations, to
“report any suspicious transaction relevant to a possible violation of law or regulation.””> As a
result, the Treasury, in consultation with the Federal banking agencies and law enforcement,
developed the modern SAR form and reporting process, which standardized the reporting forms
and created a centralized database that could be accessed by multiple law enforcement and
regulatory agencies.

To implement this new reporting system, the Financial Crimes Enforcement Network of
Treasury (FinCEN) issued its implementing SAR regulations in 1996 for financial institutions
subject to the requirements of the BSA to, among other things, specifically address the reporting
of money laundering transactions and transactions designed to evade the BSA’s reporting
requirements.® To further implement this new reporting process and reduce unnecessary
reporting burdens, the OCC and the other Federal banking agencies contemporaneously amended
their criminal referral form regulations to incorporate the new SAR form and reporting database,
align their regulatory reporting requirements with FinCEN’s BSA reporting requirements, and

further refine the reporting processes.”

4 Pub. L. 102-550, 106 Stat. 3672 (1992).

>31 U.S.C. 5318(g)(1). The quoted text is from section 1517 of the Annunzio—Wylie Anti-
Money Laundering Act, which was originally codified at 31 U.S.C. 5314(g). The text was
moved as part of the Violent Crime Control and Law Enforcement Act of 1994.

661 FR 4326 (Feb. 5, 1996). Before FinCEN’s SAR regulation was adopted in 1996 and the
accompanying revisions to the OCC’s regulation, the OCC’s criminal referral regulation did not
have a specific provision that required the reporting of money laundering transactions. However,
the criminal referral regulation broadly encompassed money laundering and structuring
transactions as explained in the SUPPLEMENTARY INFORMATION section to the final rule
enhancing the criminal referral process. 54 FR 25839, 25840 (June 20, 1989). Congress
authorized the Secretary of the Treasury to administer the BSA, and the Secretary has delegated
to the Director of FinCEN the authority to implement, administer, and enforce compliance with
the Act. Treasury Order 180-01 (Jan. 14, 2020).

761 FR 4332 (Feb. 5, 1996) (OCC).



As a result of this redesign and FinCEN’s implementing regulations, national banks and
Federal savings associations now must file SARs under both OCC and FinCEN regulations. The
OCC’s regulations are not identical but are substantially similar to the BSA reporting obligations
required by FinCEN. Both the OCC’s and FinCEN’s SAR regulations require banks to file
SARs relating to money laundering, transactions that are designed to evade the reporting
requirements of the BSA, and transactions that have no business or apparent lawful purpose or
are not the sort in which the particular customer would normally be expected to engage and the
bank knows of no reasonable explanation for the transactions after examining the available facts,
including the background and possible purpose of the transactions.® Furthermore, with respect to
the SAR confidentiality requirements in the BSA, both the OCC’s and FinCEN’s SAR
regulations require banks to maintain the confidentiality of a SAR and any information that
would reveal the existence of the SAR unless an exception applies.’

While the OCC and FinCEN regulations contain substantively similar requirements,
including requiring reporting in certain common contexts and requiring institutions to maintain
the confidentiality of SARs, the OCC and the other Federal banking agencies require reporting in
broader circumstances (e.g., insider abuse at any dollar amount).! These violations and abuse
situations can pose serious threats to financial institutions’ continued viability and, if unchecked,
can undermine the public confidence in the Nation’s financial industry.

The OCC and FinCEN SAR regulations provide: (i) that SARs are not required for a
robbery or burglary committed or attempted that is reported to appropriate law enforcement
authorities; (i1) that SARs are confidential and shall not be disclosed except as authorized; (iii)
for SAR recordkeeping requirements and supporting documentation; (iv) that supporting

documentation shall be deemed to have been filed with the SAR; and (v) that supporting

8 See 12 CFR 21.11(c)(4) and 163.180(d)(3)(i)-(iv) (OCC); 31 CFR 1020.320(a)(2).

912 CFR 21.11(k) and 163.180(d)(12) (OCC); 31 CFR 1020.320(e) (FinCEN).

10 See 12 CFR 21.11; 163.180 (OCC); 12 CFR 208.62 (Board); 12 CFR 390.353 (FDIC); 12
CFR 748.1 (NCUA).



documentation shall be made available to appropriate law enforcement agencies upon request.'!
The regulations also provide a limitation on liability for any national bank, Federal savings
association, or other financial institution and any director, officer, employee, or agent of a
national bank, Federal savings association, or other financial institution that makes a voluntary
disclosure of any possible violation of law or regulation to a government agency, or files a SAR
pursuant to the regulations or pursuant to any other authority.'> The OCC’s regulations contain a
provision requiring that national banks and Federal savings associations promptly notify their
board of directors when a SAR has been filed.!3

Although neither the OCC’s SAR regulations nor FinCEN’s SAR regulation expressly
address exemptions, FinCEN has general authority to grant exemptions from the requirements of
the BSA, which includes granting exemptions under its SAR reporting regulations.'* FinCEN’s
regulation provides that “[t]he Secretary [of Treasury], in his sole discretion, may by written
order or authorization make exceptions to or grant exemptions from the requirements of [the
BSA]. Such exceptions or exemptions may be conditional or unconditional, may apply to
particular persons or to classes of persons, and may apply to transactions or classes of
transactions.”!> The Secretary delegated this exemption authority to FinCEN. !¢

The OCC’s authority to issue SAR exemptions derives from its authority to require
national banks and Federal savings associations to comply with OCC-imposed SAR
requirements. The OCC has broad statutory authority to issue regulations for national banks and
Federal savings associations. Among other relevant sources of authority, 12 U.S.C. 161 provides
that the Comptroller may call for “special reports.” Twelve U.S.C. 93a also provides that the

Comptroller “is authorized to prescribe rules and regulations to carry out the responsibilities of

1112 CFR 21.11 and 163.180 (OCC); 31 CFR 1020.320 (FinCEN).

1212 CFR 21.11(1) and 163.180(d)(12)(iv) (OCC); 31 CFR 1020.320(1) (FinCEN).
1312 CFR 21.11(h) and 163.180(d)(9).

14 See 31 U.S.C. 5318(a)(7) with implementing regulations at 31 CFR 1010.970.
1531 CFR 1010.970(a).

16 Treasury Order 180-01 (Jan. 14, 2020).



the office.”!” The OCC has long viewed SAR requirements and their predecessor reporting
requirements to be part of the OCC’s mission of assuring safety and soundness.!® The OCC’s
legal authority to require reports necessarily includes the authority to modify those reporting
requirements, including the authority, if necessary, to issue exemptions. However, the OCC’s
SAR regulations currently contain no express exemption provisions similar to FinCEN’s general
authority to grant exemptions from the requirements of the BSA.

This disparity in exemption authority makes it more difficult for the OCC to grant relief
if a national bank or Federal savings association has a novel SAR-related proposal that does not
squarely fit within the regulatory requirements but would be consistent with anti-money
laundering regulatory and safety and soundness standards. As financial technology and
innovation continue to develop in the area of monitoring and reporting financial crime and
terrorist financing, the OCC has identified a need for regulatory flexibility to grant exemptive
relief when appropriate. In 2018 FinCEN and the Federal banking agencies issued a statement
encouraging banks to take innovative approaches to meet their BSA/anti-money laundering
(BSA/AML) compliance obligations.!® That statement explained that banks are encouraged to
consider, evaluate, and, when appropriate, responsibly implement innovative approaches for
BSA/AML compliance. Today, innovative approaches and technological developments in SAR
monitoring, investigation, and filings may involve, among other things: (i) automated form
population using natural language processing, transaction data, and customer due diligence
information; (ii) automated or limited investigation processes depending on the complexity and
risk of a particular transaction and appropriate safeguards; and (ii1) enhanced monitoring
processes using more and better data, optical scanning, artificial intelligence, or machine

learning capabilities. The OCC anticipates that requests for exemptive relief pertaining to

17 See also 12 U.S.C. 1463(a)(2).
1812 U.S.C. 1.
19 Joint Statement on Innovative Efforts to Combat Money Laundering and Terrorist Financing

(Dec. 3, 2018), available at https.//www.occ.gov/news-issuances/news-releases/2018/nr-occ-
2018-130a.pdf.



innovation or other matters may involve, among other things, expanded investigations and SAR
timing issues, SAR disclosures and sharing, continued SAR filings for ongoing activity,
outsourcing of SAR processes, the role of agents of national banks and Federal savings
associations, the use of shared utilities and data, and the use and sharing of de-identified data
(commonly referred to as anonymized data).

The OCC expects that new technologies will continue to prompt additional innovative
approaches related to SAR filing and monitoring. Some of these approaches may not strictly
comply with certain provisions of the OCC’s SAR regulations. For example, certain approaches
involving SAR-sharing across institutions may violate prohibitions against disclosures of SARs
in 12 CFR 21.11(k) but would enable an institution to file more complete, useful SARs without
substantively undermining the purposes of the SAR disclosure prohibition.

After the posting of the proposed rule on the OCC website, but before its publication in
the Federal Register, Congress passed the Anti-Money Laundering Act of 2020 (AMLA of
2020).2° The AMLA of 2020 included multiple provisions that will affect suspicious activity
reporting. Section 6202 of the AMLA of 2020 provides that SARs “filed under this subsection
shall be guided by the compliance program of a covered financial institution with respect to the
Bank Secrecy Act, including the risk assessment processes of the covered institution.” Section
6212 of the AMLA of 2020 directs Treasury to establish a pilot program on SAR sharing.
Section 6204 of the AMLA Act of 2020 requires the Treasury Secretary, in consultation with
various relevant stakeholders, to conduct a formal review of the financial institutions’ Currency
Transaction Report (CTR) and SAR reporting requirements, including processes for submission,
regulations implementing the BSA, and any proposed changes to those reports to reduce
unnecessary burdens while ensuring that the reports continue to serve their intended purpose.
Certain provisions of the AMLA of 2020 may require the OCC to apply SAR requirements in

ways that may potentially conflict with the OCC’s current SAR regulation. While FinCEN has

20 pyb. L. 116-283 (Jan. 1, 2021).



authority to address conflicts between the AMLA of 2020 and FinCEN’s regulations, either
through FinCEN’s preexisting exemption authority or through authority granted by the AMLA of
2020, the OCC’s SAR regulations do not expressly permit parallel exemptions. For example,
FinCEN’s pilot program on SAR sharing might allow sharing of SARs in ways that would
arguably be inconsistent with the OCC’s requirements on SAR confidentiality.?! The OCC’s
adoption of exemption authority in its SAR regulation will remove any legal uncertainty related
to national banks and Federal savings associations participation in such FinCEN programs.
II1. The Proposal and Final Rule

The proposed rule would have allowed the OCC to issue exemptions from the
requirements of its SAR regulations. Specifically, the proposed rule would have added a
provision to 12 CFR 21.11 and 12 CFR 163.180 that would provide that the OCC may exempt a
national bank or Federal savings association from requirements in those regulatory provisions.
The OCC is finalizing the proposed rule with some modifications, which are described below.??
IV. Comments

The OCC received seven comments on its proposed rule.?> Some commenters supported
the proposed rule while others opposed it. Some commenters noted that they support a
regulatory framework that encourages innovation and that the proposed rule would foster
responsible innovation and improve the quality of reporting over time.

A. Comments opposing the proposed rule
Commenters opposing the proposed rule asserted that the proposed rule provided no

persuasive justification or authority to issue an exemption. These commenters also suggested

2112 CFR 21.11(k); 12 CFR 163.180(d)(12).

22 This final rule, like the OCC’s general SAR requirements, applies to Federal branches and
agencies of foreign banks licensed or chartered by the OCC. See 12 CFR 21.11(a).

23 The other agencies that simultaneously published proposed rules received two additional
comment letters that were not received by the OCC; however, the OCC has considered and
addressed those comments in this SUPPLEMENTARY INFORMATION section. One
comment suggested that the agencies extend the comment period. The OCC concluded that a
longer comment period was not necessary, and an extension of the comment period is not legally
required.



that the history of money laundering and SAR deficiencies at major financial institutions is
inconsistent with the OCC adopting exemptions to the SAR requirements. Commenters
opposing the proposed rule also noted that criminals may seek out financial institutions that have
been granted exemptions and that the proposed rule may jeopardize U.S. officials’ access to a
key investigative tool. Also, according to these commenters, the rule should address a
significant Government Accountability Office (GAO) report on SARs and CTRs.?*

The OCC has evaluated these concerns and does not believe the final rule will weaken
reporting processes. The amendments in the final rule will conform the OCC’s exemption
authority to FinCEN’s exemption authority. The OCC’s SAR regulations and FinCEN’s SAR
regulation feature significant overlap. Many SARs are required to be filed by both FinCEN’s
SAR regulation and the OCC’s SAR regulations. The final rule will only allow the OCC to issue
exemptions from the requirements of the OCC’s SAR regulations. Under the final rule, national
banks and Federal savings associations will continue to be required to comply with FinCEN’s
SAR regulation. For requests requiring separate FinCEN and OCC approvals, the OCC intends
to coordinate with FinCEN, and FinCEN would have to issue a parallel exemption. Currently, if
FinCEN issues an exemption or uses other authority to modify the application of the
requirements of its SAR regulations, the OCC may not be able to issue a parallel exemption.

The final rule will maintain national banks’ and Federal savings associations’ core
reporting responsibilities. The final rule’s exemption authority, like FinCEN’s exemption
authority, is drafted broadly and flexibly to handle unexpected situations. However, the OCC
does not expect to use this exemption authority to issue sweeping exemptions that would
undermine the value provided by SARs. The final rule includes factors the OCC will consider

before granting an exemption, which will help ensure that any exemptions are appropriate.

24 GAO, Anti-Money Laundering: Opportunities Exist to Increase Law Enforcement Use of Bank
Secrecy Act Reports, and Banks’ Costs to Comply with the Act Varied (Sept. 22, 2020), available
at https://www.gao.gov/products/gao-20-574.



While some commenters suggested that the OCC lacks legal authority to issue the final
rule, as discussed above, the OCC has broad statutory authority to issue regulations for national
banks and Federal savings associations. For example, 12 U.S.C. 161 provides that the
Comptroller may call for “special reports” and 12 U.S.C. 93a provides that the Comptroller “is
authorized to prescribe rules and regulations to carry out the responsibilities of the office.”?> The
OCC has long viewed SAR requirements and their predecessor reporting requirements to be part
of the OCC’s mission of assuring safety and soundness.?® The OCC’s legal authority to require
reports includes the authority to modify reporting requirements and issue exemptions, if
appropriate.

One commenter suggested that the OCC consider GAO’s 2020 report on anti-money
laundering compliance.?” The OCC considered this report, which recommended that FinCEN
better support the use of SARs by law enforcement. This final rule will not affect the
mechanisms that law enforcement agencies use to access SARs. Also, the OCC could approve
exemptions that would result in additional SARs being filed, for example, through the use of
automation.?® The OCC will consider whether any exemption request is consistent with the
purposes of the BSA, and these purposes include requiring reports or records that are “highly
useful” in “criminal, tax, or regulatory investigations.”?® Accordingly, the OCC will consider the
usefulness of potential SARs that would be affected by an exemption request. In determining
whether an exemption request is consistent with the purposes of the Bank Secrecy Act, the OCC

intends to consult with FinCEN, as appropriate.

5 See also 12 U.S.C. 1463(a)(2).

2612 US.C. 1.

27 GAO, Anti-Money Laundering: Opportunities Exist to Increase Law Enforcement Use of Bank
Secrecy Act Reports, and Banks’ Costs to Comply with the Act Varied (Sept. 22, 2020), available
at https://www.gao.gov/products/gao-20-574.

28 See OCC Interpretive Letter 1166 (Sept. 27, 2019) (recognizing automated SAR generation as
consistent with SAR regulation).

2931 U.S.C. 5311; 12 U.S.C. 1818(s)(1) (“Each appropriate Federal banking agency shall
prescribe regulations requiring insured depository institutions to establish and maintain
procedures reasonably designed to assure and monitor the compliance of such depository
institutions with the requirements of subchapter II of chapter 53 of Title 31.”).



The exemption authority in the final rule is consistent with the OCC’s support for the
reallocation of bank compliance resources to their most effective uses. The AMLA of 2020
provided that compliance programs should ensure that “more attention and resources of financial
institutions should be directed toward higher-risk customers and activities, consistent with the
risk profile of a financial institution, rather than toward lower risk customers and activities.”°
Accordingly, it may be appropriate to allow national banks and Federal savings associations to
tailor their monitoring for suspicious activity so banks might not file SARs in certain specified
situations involving lower risk customers and activities. The agencies’ SAR regulations already
contemplate lower risk scenarios by having specific dollar thresholds below which financial
institutions are not required to file SARs. Similarly, it is unlikely that criminals will target
national banks and Federal savings associations that have received exemptions, as one
commenter suggested, because the OCC does not expect to issue exemptions that would relieve
national banks and Federal savings associations of their general obligation to monitor for
suspicious activity or file appropriate SARs. The OCC will weigh any potential for criminals to
target a national bank or Federal savings association in evaluating particular exemption requests.
Should information come to light after the OCC approves an exemption that criminals are
potentially targeting an institution because of its exemption, the final rule provides the OCC with
authority, at its sole discretion, to revoke the exemption.

Some commenters suggested that the proposal was not supported by adequate evidence
and was therefore inconsistent with the requirements of the Administrative Procedure Act. One
commenter argued that the proposed rule did not provide any data on costs or cost savings that
might accrue at a financial institution if a SAR exemption were granted or on what financial
institutions, if any, have requested SAR exemptions in the past. The commenter noted that the

proposed rule estimates that only five financial institutions per year would request SAR

30 Section 6101(b)(2)(B)(ii), codified at 31 U.S.C. 5318(h)(2)(B)(iv)(IL).



exemptions but provided no basis in research or data for that prediction since it is possible that
all financial institutions would want an exemption.

The OCC acknowledges that it is difficult to predict exactly how many or what type of
exemptions might be requested or ultimately granted. That is why the exemption language in the
final rule, like FinCEN’s exemption language, is drafted broadly and flexibly. As discussed
above, this rule is intended to make the limited changes necessary to match the exemption
authority already possessed by FInCEN. The OCC is not committing to offer or grant any
particular exemptions. The final rule only creates the authority to issue exemptions in the future.
The proposed rule included an estimate of five exemption requests per year for purposes of the
burden estimates required by the Paperwork Reduction Act. However, this estimate of future
exemption requests is approximate and does not represent an estimate of exemption requests that
the OCC expects to actually grant. The OCC will carefully examine any exemption requests
received and may issue few or no exemptions if they do not satisfy the OCC’s scrutiny.

B. Process for issuing exemptions

The final rule contains some requirements that are not included in FinCEN’s SAR
regulation. Under the final rule, for exemption requests involving OCC-only SAR requirements,
a national bank or Federal savings association will be required to seek an exemption only from
the OCC. For exemption requests that will also require an exemption from FinCEN’s SAR
regulation (for example, exemption requests related to SAR filings required by 12 CFR
21.11(c)(4), related to SAR timing requirements in 12 CFR 21.11(d), or related to SAR
confidentiality in 12 CFR 21.11(k)), a national bank will need to seek and obtain an exemption
from both the OCC and FinCEN to be afforded exemptive relief.3!

Commenters suggested that the OCC work together with the other Federal banking

agencies and FinCEN to create one standard and one system for any institution to use when

31 The final rule, like the proposed rule, uses the term “exemption” while FinCEN’s exemption
authority in 31 CFR 1010.970 uses both the terms “exemption” and “exception.” The OCC does
not believe there is a substantive distinction between exemptions and exceptions in this context.



applying for an exemption. Similarly, commenters suggested that the OCC work together with
the other Federal banking agencies and FinCEN to create a single-filing process whereby an
OCC-supervised institution files solely with OCC and any need for a FinCEN approval involving
the same application would be obtained by OCC. Commenters suggested that the agencies
should streamline the application process so that it is only necessary to seek approval from a
bank’s prudential regulator. Commenters recommended that the agencies not require institutions
to duplicate work when multiple agencies’ approval is required.

One commenter suggested that the agencies use an interagency rulemaking to create a
single, streamlined SAR regulation that includes a process for obtaining an exemption.
According to this commenter, when a bank requests an exemption, it should only have to submit
a single application to its primary prudential supervisor and not multiple agencies. Other
commenters recommended that the agencies provide templates of application forms or similar
tools to facilitate applications.

The OCC acknowledges the value of a simple, straightforward application process and
the importance of coordination among the agencies administering SAR requirements. The
agencies are currently coordinating and considering whether to provide specific forms or issue
guidance describing application processes in more detail. However, the final rule only makes the
limited textual changes to the OCC’s SAR regulations necessary to provide exemption authority
paralleling FinCEN’s exemption authority. These limited changes do not preclude the OCC or
other agencies from taking additional action later to streamline the process for requests for SAR
exemptions.

Under the final rule, for exemption requests involving OCC-only SAR requirements, a
national bank or Federal savings association only needs to seek an exemption from the OCC.
For exemption requests that also require an exemption from FinCEN’s SAR regulation, a
national bank or Federal savings association will need to seek an exemption from both the OCC

and FinCEN.



One commenter suggested that the agencies reconcile differences between their SAR
exemption proposals. The proposed rule provided that a national bank or Federal savings
association “requesting an exemption that also requires an exemption from the requirements of
FinCEN’s SAR regulation must submit a request in writing to both the OCC and FinCEN for
approval.” The rules proposed by the Board, FDIC, and NCUA provided that those agencies
would have sought FinCEN’s concurrence for any exemption request that will also require an
exemption from FinCEN’s SAR regulations. The OCC’s final rule, like the proposed rule, does
not specifically provide for concurrence from FinCEN, but this difference should not
functionally affect applications for exemptions. Under the proposed rules of any of the agencies,
financial institutions would have have been required to submit applications to both FinCEN and
their functional regulator and receive approvals from both.

The OCC intends to coordinate with the other agencies to develop standardized
procedures or forms for handling certain exemption requests. This is consistent with past
practice where the agencies have developed such processes or forms after issuing underlying
regulations. For example, certain OCC regulations require OCC “prior approval” before national
banks and Federal savings associations take particular actions, and the OCC has separately
issued the licensing forms and procedures necessary to obtain this approval.3?> The final rule only
makes the limited changes to the OCC’s SAR regulations necessary to clarify its authority to
issue exemptions.

Under the final rule, a national bank or Federal savings association requesting an
exemption from the requirements of 12 CFR 21.11 or 12 CFR 163.180 must submit a request in

writing to the OCC.

C. Standards for issuing an exemption

32 See, e.g., 12 CFR 5.45 and 5.46 (requiring prior approval for certain increases in capital).
Separate licensing forms provide a mechanism for this approval, available at
https://www.occ.gov/publications-and-resources/publications/comptrollers-licensing-
manual/files/licensing-filing-forms.html.



The proposed rule listed separate factors that the OCC would consider for exemptions
involving OCC-only exemptions versus exemptions that would also require exemptions from
FinCEN. The final rule, however, provides a single set of factors that the OCC will consider for
all exemption requests. Specifically, upon receipt of any exemption request, the OCC will
con